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In the Matter of OR‘G\NAL FIL"

Amendment of Parts 65 and 69 of

the Commission’s Rules to Reform CC Docket No. 92-133
the Interstate Rate of Return
Represcription and Enforcement
Processes

REPLY NTS OF MCI TELECOMM ATI RPORATION

MCI Telecommunications Corporation (MCI), by its undersigned attorneys, hereby
submits its reply comments in the above-captioned proceeding. In these comments, as in
MCT’s initial comments, the focus will be on those measures which the Commission can
reasonably take to simplify future rate-of-return (ROR) represcription proceedings, without
unduly burdening ratepayers or otherwise infringing on ratepayers’ abilities to participate

fully and effectively in such proceedings.

Introduction
Among the dozens of parties submitting comments in response to the Commission’s
Notice of Proposed Rulemaking (NPRM), MCI was the only private-sector ratepayer party.
Each of the other commenters (except for one) addressed the issues from the perspective of
local exchange carriers (LECs) which will (or may, in the case of price cap LECs) be subject

to the revised rules and procedures to be developed in this proceeding. As was the case in

Y The General Services Administration (GSA) submitted comments on behalf of federal
government agencies. , +
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the most recent interstate ROR represcription proceeding in 1990, the LECs vastly outnum-
ber the ratepayer parties. Unlike ratepayer parties, who must either participate in Commis-
sion ROR represcription proceedings individually or through ad hoc coalitions, the LECs
have the advantage of continuous access to industry data gathered by the National Exchange
Carrier Association (NECA). Similarly, the LECs can coordinate their participation in ROR
represcription proceedings both through the United States Telephone Association (USTA)¥
and through other industry bodies, both formal and informal.

As the Commission reviews the comments in this proceeding and formulates revised
rules governing the ROR represcription process and enforcement procedures, it should take
special care to avoid giving undue weight to the views of the LECs, who possess both
numerical superiority and organizational advantages. The procedures and policies adopted in
this proceeding should, instead, be carefully tailored to ensure that ratepayers will have
opportunities to participate fully and fairly in the ROR represcription process. Additionally,
the Commission must ensure that there will be adequate remedies for the refund of LEC
overearnings, so that ratepayers will not be forced to pay rates in excess of those which are

just and reasonable.

Z The role that USTA is able to play in coordinating LEC participation in all Commission
proceedings is evidenced by the initial comments in this docket. The majority of LEC
commenters either filed brief comments supporting USTA’s position on one or more issues,
or stated in their separate and more extensive comments that they had participated in the
formulation of the USTA comments.
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Discussion

MCPI’s review of the initial comments indicates that there are a number of issues, such
as the desirability of a "semi-automatic trigger," where fairly broad agreement (if not
consensus) exists. There is a second category of issues (e.g., those concerning the automatic
refund rule) where the parties remain far apart. As to most of the latter group of issues,
MCI anticipated the LECs’ points — e.g., the bogus argument that AT&T v, FCC, 836 F.2d
1386 (D.C. Cir. 1988), precludes any automatic refund rule — and addressed them in its
initial comments; MCI will therefore refrain from repeating its earlier arguments here.
Instead, MCI will limit its reply comments to a relative handful of issues which, if not
properly resolved, will have a substantial adverse effect on ratepayers’ interests.

A. Applicability to Price Cap LECs As MCI noted in its initial comments, one of
the recurring themes in the NPRM was that the simplified represcription procedures adopted
in this proceeding would apply only to the LECs which remain subject to rate of return
regulation. MCI suggested that the Commission’s assumption that any newly-prescribed
ROR would have no impact on price cap LECs was not necessarily valid.

A number of price cap LECs filed comments in response to the NPRM. For the most
part, they merely echoed the Commission’s statement that future represcriptions would not
affect price cap carriers’ sharing zones, and totally ignored the Commission’s acknowledge-
ment (also in the NPRM) that it might use different "earnings levels" under "compelling”

circumstances.? Others argued that the Commission had not given price cap LECs adequate

¥ Comments of Pacific Bell and Nevada Bell (Pacific) at 2; Comments of US WEST
Communications, Inc. (US WEST) at 2.
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notice that the revised procedures would apply to them, and asserted that the Commission
would have to provide notice and an opportunity to comment before it could apply the
revised procedures or any new ROR prescription to the price cap LECS.¥

MCI remains of the view that the public interest would best be served by the adoption
of a single set of ROR represcription procedures and by the application of a unitary ROR to
both rate-of-return LECs and price cap LECs. To the extent that the Commission believes,
however, that the price cap LECs may not have been given adequate notice and opportunity
to comment on this issue, MCI recommends that the Commission provide such an opportuni-
ty through the issuance of a further (or supplemental) NPRM. It is vital that the potential
scope of these procedural rules be clarified before the Commission tries to apply them.
Unless parties know whether the ROR to be established pursuant to these procedures will be
applied only to ROR-regulated LECs or, indirectly, to price cap LECs as well, they will not
know how to approach the methodological issues that must be resolved in deriving an
estimate of the cost of capital — ¢.g., the choice of appropriate "proxies" for the access
services at issue.

B. Adequacy of Notice and Comment USTA and Rochester Telephone Corporation
(Rochester) claimed that paper hearings are required by statute, and that the Commission
cannot lawfully substitute notice and comment procedures. These parties focus on the phrase
"full opportunity for hearing" in Section 205(a) of the Communications Act, and assert that
notice and comment proceedings would impermissibly shift the burden of proof to carriers in

Section 205 proceedings.

¥ See, e.g., Comments of the Bell Atlantic Telephone Companies (Bell Atlantic) at 1, n. 5.
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Leaving issues of statutory construction and case law aside for the moment, MCI
agrees with the Small Business Administration’s (SBA’s) observation that, if the Commission
can remove rate-of-return regulation on some carriers through notice and comment proce-
dures, substituting a system of price caps, (complete with baskets, bands and "sharing,") then
there should be no insuperable obstacle to the prescription of a unitary ROR through similar
procedures. LECs, who have actively participated in notice and comment procedures looking
toward the elimination of rate-of-return regulation and its replacement with price caps and
other forms of incentive regulation, now call into question the adequacy of the same
procedures for the far more routine task of represcribing the ROR. This is not, at least from
a policy perspective, a particularly tenable position.

In any event, the LECs’ arguments fare no better when viewed from a purely legal
perspective. There is nothing in the Administrative Procedure Act, the Communications Act
or the Constitution that requires trial-type procedures in a rate of return proceeding. Section
205(a) authorizes prescriptions after a "full opportunity for hearing," rather than "a hearing
on the record." The standards for formal rulemaking therefore do not apply to Commission
ratemaking prescriptions.¥ A "full opportunity for hearing" under Section 205(a) is
provided by notice and comment procedures. Particularly where the only disputed issues

center about the "economic impact" of a proposed prescription, "involving expert opinions

5 v. FERC, 734 F.2d 1486, 1523 (D.C.Cir.), gert.
denied, 469 U.S. 1034 (1984).

¥ AT&T v. FCC, 572 F.2d 17, 22 (D.C. Cir.), cert. denied, 439 U.S. 875 (1978).
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and forecasts, which cannot be decisively resolved by testimony," notice and comment are
enough.?

C. Represcription Trigger USTA recommended adoption of a semi-automatic trigger
mechanism based on a 150 basis point shift in the six-month moving average of certain utility
bond yields that lasts for six consecutive months "commencing after the completion of this
rulemaking." Similarly, Central Telephone Company (Centel) advocated a similar semi-
automatic trigger "with initial base rates set in an order at the conclusion of this proceeding."

MCI disagrees with USTA, Centel and the other LECs who suggest that the bench-
mark for the trigger should be based on interest rates in effect at the conclusion of this
rulemaking proceeding or even later. MCI noted in its initial comments that it is not wed to
one or more particular triggers. A variety of indicators (e.g., interest rates and certain
equity-based indicators) would probably be more useful than a single indicator, and a semi-
automatic trigger would probably be better than an automatic trigger, in order to leave room
for the exercise of judgment. No matter which indicator or indicators the Commission
adopts as a trigger, the measure of those indicators in effect at the time of the 1990 repre-
scription proceeding — the most recent proceeding — should serve as the benchmark. A
trigger mechanism is meaningless if it is not tied to the most recent represcription proceed-
ing. Only by measuring the change in interest rates (or whatever indicators are used) since
the last represcription proceeding will the Commission have any guidance as to whether

conditions have changed sufficiently to warrant another represcription proceeding. Using

¥ 1d. at 22-23. See also, United States v. Florida East Coast Ry, Co., 410 U.S. 224, 245
(1973).
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such a triggering mechanism, the next represcription proceeding (or the trigger proceeding,
in the case of a semi-automatic trigger) should immediately be commenced whenever the
triggering conditions are satisfied, whether that occurs immediately at the conclusion of this
proceeding or years from now.

D. Filing Periods and Page Limits In its initial comments, MCI recommended that
the Commission allow six weeks for the preparation and filing of initial and reply comments
and four weeks for rebuttal, since ratepayers will need that much time. MCI also recom-
mended that the Commission allow 50 pages for initial and reply comments and 35 pages for
rebuttals (with higher page limits if supporting exhibits and affidavits are to be counted
against the page limits). Rochester supported the page limits (50, 35 and 25 pages for
comments, replies and rebuttals, respectively) proposed by the Commission. USTA
supported the Commission’s proposed page limits, but recommended grossly inadequate
filing periods, with direct cases due 45 days after the issuance of the order commencing the
proceeding, and responsive cases due 21 days thereafter. (USTA’s real agenda becomes
especially clear in light of its proposal that LECs have ten days to turn over data on which
they rely to parties that request it, which would cut ratepayers’ 21-day response time in half.)

The SBA suggested that, if notice and comment procedures are adopted in place of
the current paper hearings, the Commission consider abandoning page limits altogether. The
SBA asserted that page limits are inherently inconsistent with a key objective of notice and
comment rulemaking, that of providing an opportunity for a full discussion of all relevant

issues.

If page limits are to be imposed, those recommended by MCI in its initial comments
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should be adopted as the absolute minimums. The SBA’s recommendation of no page limits
is the best solution, however, at least for reply comments and rebuttals, given that ratepayer
parties will have to respond to several LECs. Moreover, the foreshortened filing deadlines
advocated by USTA should not be adopted. Such deadlines would deny ratepayer parties,
who generally do not possess either full-time in-house ROR experts or a stable of expert
consultants on retainer, a reasonable opportunity to participate in Commission ROR repre-
scription proceedings.

MCI also wishes to specifically disagree with the suggestion, made by some LECs
(primarily those who advocate the retention of paper hearings), that only LEC parties should
be permitted to file rebuttals. As explained in MCI’s initial comments, LECs frequently
present arguments in their replies which require a response. The rebuttal round gives the
ratepayer opponent a chance to respond and, in so doing, to assist the Commission by
providing a more complete and balanced record on which to base its decision.

E. Methodology There appears to be a fairly broad consensus that the Commis-
sion should not endorse or preclude any particular cost of capital methodology or methodolo-
gies in its procedural rules, but rather should permit parties to advocate whatever methodolo-
gies they believe to be appropriate. In one respect, however, the LECs appear to argue that
one aspect of the cost of capital should be predetermined — namely the capital structure that
is used to balance debt and equity costs. The LECs believe that the capital structure of the
local exchange operating companies, rather than that of the overall holding companies,

should be used.
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As MCI pointed out in its comments, however, use of operating company capital
structure would invite manipulation to increase the apparent cost of capital. Moreover, an
exclusive focus on operating company capital structure ignores the impact that highly
leveraged unregulated operations will have on the financial risk of the overall holding
company, and thus on the cost of equity of the local exchange operating companies. Equity
investors must invest in the entire holding company, not just in the local exchange company,
and anything that affects the financial risk of the holding company must therefore be taken
into account in estimating the cost of equity of interstate access services. Accordingly, if the
Commission does not follow MCI’s recommendation to use the capital structure of the
holding companies, it might be preferable not to codify the capital structure in the regulations
at all, but, rather, to allow parties to advocate in future represcription proceedings the

appropriate capital structure or capital structure methodology to be used.
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nclusi
MCI reiterates its support for the Commission’s efforts to simplify its LEC ROR
represcription procedures. However, the Commission should take special care to ensure that
its simplification efforts do not eliminate procedural guarantees that enable ratepayers to
overcome the tremendous advantages enjoyed by the LECs in ROR represcription proceed-
ings. Accordingly, MCI respectfully requests that the Commission adopt revised ROR
represcription procedures consistent with the recommendations set forth herein and in MCI’s
initial comments.
Respectfully submitted,
MCI TELECOMMUNICATIONS CORPORATION
By:
A. Blosyer
Frank W. Krogh
Donald J. Elardo
1801 Pennsylvania Avenue, N.W.
Washington, D.C. 20006
(202) 887-2727

Its Attorneys
Dated: October 13, 1992
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